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Overview

There are various liquidation and reorganisation procedures
that are available under Bangladeshi law to companies and their
creditors. These procedures are governed by the Companies
Act, 1994 ("Companies Act”) and the Bankruptcy Act, 1997
("Bankruptcy Act”). The Bankruptcy Act applies to both
companies and individual persons.

The Bankruptcy Act repealed the Insolvency (Dacca) Act, 1909
and the Insolvency Act, 1920 and uses the expression
‘bankruptcy’ instead of ‘insolvency’. The Companies Act
repealed the Companies Act, 1913.

The corporate reorganisation and rescue procedures available
under the Companies Act include 'compromise’ or
‘arrangement’. The procedures available under the Bankruptcy
Act include ‘compositions’, ‘'schemes of arrangement’

and ‘reorganisations’.

As of the date of this publication, there are no reforms to
Bangladesh's insolvency, restructuring or security laws, which
are currently under way.

Corporate reorganisation procedures

1. What are the main corporate reorganisation or
rescue procedures?

The corporate reorganisation or rescue
procedures available in Bangladesh are:

(i) 'schemes of arrangement’ and

b 'reorganisations’ under the Bankruptcy Act; and
‘ (ii) 'compromises' or 'arrangements' under the
| Companies Act.
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Overall, the corporate liquidation procedures are more
commonly used in Bangladesh than the corporate
reorganisation or rescue procedures.

Composition, arrangement and reorganisation under the
Bankruptcy Act

Overview

An application may be made for a reorganisation of a company's
debts at any time, whether before or after an adjudication order
of insolvency is made by the Bankruptcy Court.

An ‘adjudication order' is an order that may be made by the
Bankruptcy Court as part of the bankruptcy procedure set out
under the Bankruptcy Act declaring the company to be
bankrupt. The adjudication order may be made on the
application of either the company or its creditors. A creditor
may only file an application for an adjudication order (a "Plaint")
where (among other things) one or more creditors has a valid
and matured debt (in aggregate) for an amount of at least

Tk 500,000 (approx. US$6,000). A company may not file a
Plaint unless it specifically states in the application that it is
unable to pay it debts and there is a debt outstanding of at least
Tk 20,000 (approx. US$240). If the Bankruptcy court makes an
order of adjudication for insolvency, the court appoints a
'Receiver’ from the approved list of receivers maintained by the
Government. Upon appointment, the Receiver is vested with all
of the property of the company, and is granted with wide
powers including to carry on the business of the company so far

as necessary for the beneficial dissolution or sale of the
company, and to administer, collect, sell and liquidate the estate
and distribute the proceeds to creditors and other persons
entitled to a distribution as provided for in the Bankruptcy Act. If
a reorganisation, composition or arrangement under the
Bankruptcy Act is proposed (as outlined in further detail below),
the Receiver also has separate reporting and monitoring duties
as described below. The reference to a 'Receiver' under
Bangladeshi law therefore appears to share aspects of the role
and function of a liquidator under English or Australian law.

In addition to the reorganisation process described above, after
an order of adjudication of insolvency is made against a company,
the company may also come to an understanding with its
creditors regarding the payment of its debts through:

* a composition of the debts - this generally refers to where a
company pays its creditors less than what is owed to them
and the creditors agree to accept such lesser amount in full
satisfaction of their claims; or

» ascheme of arrangement - this generally refers to where the
company and its creditors agree to a scheme by which the
relevant debts are gradually 'liquidated'.

The composition of debts process applies to both companies
and individuals, whilst a scheme of arrangement only applies

to companies.

Initiation and stages - Composition and arrangement

Proposal for a composition or scheme of arrangement is
submitted by the company to the court

The Receiver examines the proposal and prepares a report

Creditors vote on the proposal.
2/3 by value of creditors must approve it

|¢

Court hearing to consider and approve the proposal

|4

A proposal for a composition or arrangement submitted by the
company to the court is examined by the Receiver who prepares
a report on it. If two-thirds in value of all creditors whose debts
are proved in respect of the company resolve to accept the
proposal, the court may, after hearing and considering the
report of the Receiver, accept the proposal and it will be deemed
that all creditors have accepted it. However, the court may
refuse to approve the proposal if it is of the opinion that the
terms of the proposal are not reasonable or not calculated to
benefit the general body of creditors.

Initiation and stages - Reorganisation

An ‘eligible debtor’, which is any company debtor, may, before or
after the adjudication for insolvency, apply to the court to
reorganise its debts stating the grounds for reorganisation and
proposing a plan of reorganisation. On receiving such
application, the court will make an order fixing a date within

90 days for the hearing of the application and, if a Receiver or
interim Receiver has not already been appointed, appoint an
interim Receiver. The court receives a report on the proposal




from the Receiver and ‘eligible creditors’ may file a written
objection or make suggestions in relation to the proposal. An
‘eligible creditor’ means a creditor who, individually or jointly:

* is owed a debt of at least Tk 500,000 (approx. US$6,000);

» has served a formal demand on the company requiring the
company to pay the debt or give security to the satisfaction of
the creditor; and

* has failed to do so within 90 days of service of such demand.

If two-thirds in value of all the creditors whose debts have been
proved give written consent to the reorganisation plan, the court
may make a reorganisation order.

In determining whether to make a reorganisation order, the
court will consider:

s the report of the Receiver;

e the written objections and suggestions of the creditors;
* the national interest;

e the interests of creditors; and

¢ the interests of the company.

In making a reorganisation order, the court may modify the plan or
reorganisation and may impose conditions as may be necessary to
protect the interests of dissenting creditors, various classes of
creditors and the general body of creditors. The reorganisation
order shall be binding on the company and all creditors so far as it
relates to any debt provable under the Bankruptcy Act. On the
making of the reorganisation order, the order of adjudication for
insolvency, if already passed, stands annulled.

Supervision and control

In respect of a proposal for a composition or arrangement which
is approved, the court shall specify the terms of approval by an
order. If the company defaults in making any instalment payable
under an approved composition or arrangement, or if it appears
to the court that the composition or arrangement cannot be
implemented without injustice to the creditors or undue delay,
or that the approval was obtained by fraud, the court may
re-adjudge the company as bankrupt and annul the composition
or arrangement.

In respect of a reorganisation order, upon the making of the
order, the estate of the company stands vested in the Receiver,
and the company shall, subject to the provisions of the
Bankruptcy Act and supervision of the Receiver, be the 'Special
Manager' of the estate (including the business thereof).
However, the court may on the application of the Receiver or
any eligible creditor appoint the Receiver or a third party to be
the Special Manager, in place of the company. The Bankruptcy
Act also provides that the Receiver shall, within such period as
specified in rules or as may be determined by the court,
constitute a creditors committee consisting of not more than
seven creditors having the highest unsecured claims and willing
to be included in the Committee.

Subject to any relevant rules, the court is required to specify the
following matters in a reorganisation order:

 the power and duties of, and restrictions upon, the company
with respect to management of the estate and its business;

« the manner in which the Receiver shall monitor such
management;

the matters on which the creditors committee may advise the
Receiver;

the powers and duties of the Receiver with respect to
management of the estate and advice received by the
creditors committee; and

the time limits and guidelines which shall apply to the
implementation of the reorganisation plan.

After making the reorganisation order, if the court (either on its
own motion or on application by the Receiver or any eligible
creditor) decides that the reorganisation order was improperly
made, or that it should be modified or withdrawn in view of
changed circumstances, or if the Special Manager is unable to
implement the plan within a reasonable time acceptable to the
creditors and the court, then the court can modify or annul the
reorganisation order.

Moratorium

The court may, at any time after an application for a
reorganisation has been made to it, stay the commencement or
continuation of any suit or proceeding against a company on
such terms as it thinks fit and proper until the application is
finally disposed of.

Operation of the business

As mentioned in "Supervision and control” above, upon the
making of a reorganisation order, the company (or the court
may order that the Receiver or a third person) shall, subject to
the provisions of the Bankruptcy Act and supervision of the
Receiver, be the Special Manager of the estate of the company
including the business thereof. The reorganisation order will
also specify matters relating to the powers, duties and
restrictions on the company and the Receiver and time limits
and guidelines to implementation of the reorganisation plan
(see section "Supervision and control" above). There is no
provision under the Bankruptcy Act that would prohibit a
company from continuing to incur debts and sell products in the
course of business. The Receiver would generally not be
personally liable for such debts.

New money funding

The Bankruptcy Act does not prohibit a company from
borrowing funds during a composition, arrangement or
reorganisation. The Receiver does have the power to mortgage
or pledge any part of the property of the company for the
purpose of raising money for the payment of debts proved
against the company.

Business and asset sales

The business and assets of the company may be sold as part of
a composition, arrangement or reorganisation. The Receiver has
the power to sell all or any part of the company’s estate,
including its ongoing business, goodwill and book debts due to
the company by public auction or private sale. The Receiver
cannot sell secured assets, except generally with the consent of
the relevant secured creditors.

Effect on stakeholders

If the court approves a composition or arrangement proposal,
the court shall specify the terms of the approval by an order,
clearly specify the annulment of the order of adjudication, and
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Corporate liquidation procedures

2. What are the main (insolvent) corporate
liquidation procedures?

Under the Companies Act, the winding up of a company may
be: (i) voluntary where the company is solvent; (ii) by the court;
or (iii) subject to the supervision of the court where the
company is solvent. We have only outlined the insolvent
winding up by the court procedure in this chapter.

The purpose of winding up proceedings is
essentially for the court to determine the
solvency of a company with respect to all of its
creditors as a class.

Under Bangladeshi law, an external officeholder is appointed to
take control of the company and its assets.

Court winding up

Initiation

Under the Companies Act, a company may be wound up by
the court:

if the company has by special resolution resolved that the
company be wound up by the court;

if default is made in filing the statutory report or in holding the
statutory meeting;

if the company does not commence its business within a year
from its incorporation, or suspends its business for a whole year;

if the number of members is reduced, in the case of a private
company below two, or, in the case of any other company,
below seven;

if the company is unable to pay its debts; or

if the court is of opinion that it is just and equitable that the
company should be wound up.

A company shall be deemed to be unable to pay its debts:

if a creditor to whom the company is indebted for more than
Tk 5,000 (approx. US$60) then due, has served on the
company a demand requiring the company to pay the sum
and the company has for 3 weeks thereafter neglected to pay
it or secure it to the reasonable satisfaction of the creditor;

if execution or other process issued on a decree or order of
any court in favour of a creditor of the company is returned
unsatisfied in whole or in part; or

if it is proved to the satisfaction of the court that the company
is unable to pay its debts (which include contingent and
prospective liabilities).

The ground of inability to pay debts is based on the lack of
available company assets to do so, rather than a mere
unwillingness of the company to pay. If the court is satisfied that
the company is unable to pay its debts, it will make a winding up
order.

The winding up of a company by the court shall be deemed to
commence at the time of the presentation of the petition for the
winding up. Due to the time-consuming nature of litigation in
Bangladesh, it may take 2-4 years to obtain a winding up order.

Supervision and control

Where winding up takes place by the court, an official liquidator
is appointed by the court. The liquidator so appointed may,
subject to any restrictions imposed by the court, exercise its
powers without sanction or intervention of the court. Liquidators
are appointed from a panel of lawyers. The court may also
appoint an accountant from a chartered accountant firm to act
as the liquidator. Liquidators may be removed by the court.

The official liquidator is required to take into his or her custody, or
under his or her control, all the property, effects and actionable
claims to which the company is or appears to be entitled. The
property and effects of the company are deemed to be in the
custody of the court as from the date of the order for the winding
up of the company.

The official liquidator has the power, with the sanction of the
court, to do the following things:

institute or defend any suit or prosecution, or other legal
proceeding, civil or criminal, in the name and on behalf of the
company;

carry on the business of the company so far as may be
necessary for its beneficial winding up;

» sell the immovable and movable property of the company by
public auction or private contract, with power to transfer the
property to any person, organisation or company, in whole or
in part;

do all acts and to execute, in the name and on behalf of the
company, all deeds, receipts, and other documents, and for that
purpose to use, when necessary, the company's common seal;

prove, rank and claim in the insolvency of any contributory, for
any balance against his or her estate, and to receive dividends
in the insolvency, in respect of that balance, as a separate
debt due from the insolvent, and rateably with the other
separate creditors;

draw, accept, make and endorse any bill of exchange, hundi or
promissory note in the name and on behalf of the company,
with the same effect with respect to the liability of the
company as if the bill, hundi or note had been drawn,
accepted, made or endorsed by or on behalf of the company
in the course of its business;

raise money on the security of the assets of the company;

take out in his or her official name letters of administration
relating to the estate of any deceased contributory or his or her
estate which cannot be conveniently done in the name of the
company, and in all such cases the money due shall, for the
purpose of enabling the liquidator to take out the letters of
administration or recover the money, be deemed to be due to
the liquidator; and

e do all such other things as may be necessary for the winding
up of the affairs of the company and distributing its assets.

The official liquidator, within a month from the date of the
winding up order, must convene a meeting of creditors of the
company to determine whether a committee of inspection
should be appointed. Within a week of the creditors’ meeting,
the official liquidator must convene a meeting of the
contributories to consider the creditors’ decision and must
accept it, with or without modification. If the contributories do
not accept the decision of the creditors, it is the duty of the
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Security enforcement
7. What are the main methods of enforcing security?

Bangladeshi statute does not prescribe how security is enforced
in Bangladesh. Therefore, the enforcement process has to be
contractually agreed between the creditor(s) and the company.

Onshore banks and financial institutions are generally required
to file summary legal proceedings for recovery of debts under
the Artha Rin Adalat Ain (Money Loan Court Act), 2003
("Money Loan Court Act”). The Money Loan Court Act was
enacted to provide fast-track remedies to banks and
non-banking financial institutions providing money to
borrowers,

However, the Money Loan Court Act is not applicable to foreign
creditors (excluding certain financial institutions named in the
Act, for example, the Islamic Development Bank, the
International Development Organization, the World Bank, the
International Finance Corporation, the International Bank for
Reconstruction and Development and the Commonwealth
Development Corporation). Therefore, foreign creditors will not
be able to take advantage of the various fast-track procedures
for recovery of secured amounts or remedies available under
the Money Loan Court Act such as the sale of security prior to
the commencement of a suit for recovery of a loan. Legal
proceedings by a foreign creditor will therefore have to be filed
in the civil courts of Bangladesh with jurisdiction, that is, the
District Courts.

The process of enforcing a remedy or
judgment (for example, the sale of mortgaged
assets through the ordinary courts of
Bangladesh) is a cumbersome and lengthy
process which could take several years.

It has therefore become common practice for most commercial
contracts to include arbitration as a dispute resolution
mechanism, which is considered to be a quicker process. Under
the Arbitration Act, 2001, foreign arbitral awards are
enforceable in Bangladesh.

8. With respect to share security, is it possible for
the secured creditor or an appointee to exercise the
voting power of the shares?

A secured creditor does not automatically obtain the right to
exercise the voting power of the shares. However, such rights
may be contractually conferred with agreement by the parties.

Trade and unsecured creditors

9. What forms of security or quasi-security are
asserted by trade creditors or suppliers?

Bangladeshi law recognises an unpaid seller's lien over goods
sold that are in the possession of the buyer. It is common for
suppliers of goods to secure their position by agreeing to retain
ownership over the goods supplied under the contract. A lien

over assets is recognised and enforceable in a formal insolvency.

Furthermore, it is also not uncommon for trade creditors and
suppliers to require buyers to provide a third party guarantee,
usually in the form of a guarantee issued by a bank which is
transferable into cash on demand by the creditor in the event
of default.

10. What are the main remedies and enforcement
actions available to unsecured creditors for
unpaid debts?

The main remedies and enforcement actions available to
unsecured creditors are as follows:

* |egal proceedings before an appropriate court seeking a
judgment for repayment of the debt;

e arbitration proceedings in cases where the agreement
between the parties contains an arbitration clause; and

e winding up proceedings under the Companies Act.

Insolvency distributions and priorities

11. When are distributions made to secured
and unsecured creditors in reorganisations
and liquidations?

Distributions are made to creditors as part of the liquidation
process under the Companies Act and as part of the bankruptcy
process under the Bankruptcy Act.

12. What is the priority regime for distributions in
an insolvency?

If a company becomes insolvent, its secured
assets will be ring-fenced from its
unsecured assets and used for the purpose
of discharging its corresponding related
secured liabilities. This will be the case
unless the security is void or unenforceable
(for example, due to non-registration).

If a secured creditor does not realise its security before the date
of the order of adjudication for insolvency under the Bankruptcy
Act, the claims of the following creditors have priority over the
claims of that company's secured creditors:

« administrative costs and expenses of the Receiver and
liquidator;

¢ taxes and other similar debts due to the Government
of Bangladesh;

= wages or salaries due to any clerk, servant, labourer or
workman in respect of services rendered to the borrower
during the 6-month period immediately prior to the
bankruptcy petition (subject to a maximum of Tk 2,000
(approx. US$24) per person); and

» debts of onshore banks and financial institutions.

If a secured creditor does not realise its security before the date of
the order of adjudication for insolvency by a court, the court shall
automatically pass an order prioritising the payment to the
persons listed above in accordance with the provisions of the
Bankruptcy Act. Thereafter, the remainder of the security will be
vested in the receiver for distribution to the company's secured
creditors after deducting the Receiver's fees and expenses (if any).
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18. Do directors owe any duties to creditors once a
company is insolvent or in financial distress?

In circumstances where a company is insolvent or in financial
distress, the courts may consider that the directors’ fiduciary
duties would extend to the creditors of the company. Briefly, a
director’s fiduciary duties include the duty to act in good faith with
reasonable care and diligence, and to avoid conflicts of interests.

Lender liability

19. Is there a concept of ‘shadow directorship’ that
can lead to creditors becoming liable for actions of
the company or the directors?

There is no concept of shadow directorship in Bangladesh.

20. Are there any other key liability risks for
creditors to consider when engaging with
companies and directors in pre-insolvency
restructuring negotiations?

When engaging with companies and directors in pre-insolvency
restructuring negotiations, creditors must consider the risk
associated with transactions being nullified by a Bankruptcy
court. See Question 14 above.

Credit bidding

21. Is credit bidding possible?

There is no formal recognition of credit bidding under
Bangladeshi law. However, in theory, a credit bid may be
achieved through transaction structuring.

22. Are there any rules regarding ‘self-dealing’ that
restrict the ability to credit bid?

There are no rules regarding 'self-dealing’ in Bangladesh.

Pre-packaged sales/reorganisations

23. Are pre-pack sales or reorganisations permitted
or usual?

There are currently no formal procedures in Bangladesh for
expedited or pre-packaged sales. However, there are also no
express prohibitions in this regard.

24. Is it possible for creditors and the company to
pre-agree a restructuring prior to commencing a
formal reorganisation process?

There is no statutory provision on pre-agreed restructuring or
reorganisation. There are also no express prohibitions in
this regard.

Debt trading

25. Is it common for the debt of distressed
companies to be traded?

It is fairly common for debt of distressed companies to be
traded in Bangladesh.

26. Are there any legal or process restrictions on
who can acquire the debt of corporate borrowers?

The transfer of debts of corporate borrowers usually takes place
between banks and non-banking financial institutions.

Debt for equity swaps

27. What process is required for a debt for equity
swap outside a formal reorganisation procedure?

Outside a formal reorganisation procedure, the issuance of
shares to a creditor as part of a debt for equity swap would need
to comply with the company's articles of association and the
relevant provisions of the Companies Act.

In order to convert debt into equity by issuance and allotment of
shares to the creditors, approval from the board of directors of
the company would be required and shareholders exercising
75% voting rights would need to pass a special resolution.

28. To what extent can a debt for equity swap be
implemented without such processes in a
reorganisation procedure?

A debt for equity swap cannot be implemented without
satisfying the processes set out in answer to Question 27.

29. Are there any foreign ownership restrictions on
companies or other assets?

In general, companies may be wholly-owned in Bangladesh by
foreign shareholders.

Foreign ownership is prohibited in four controlled sectors: (i)
military; (i) nuclear power; (iii) security printing and minting; and
(iv) forestation and mechanised extraction within reserved forests.

Further, foreign ownership is capped at various levels in certain
sectors including insurance, logistics and telecommunication
industries. The levels depend on a number of factors based on
the sector and type of activity.

Foreign ownership does not attract specific restrictions,
controls, fees or taxes. A company wholly or partially owned by
foreign shareholder(s) will experience the same restrictions,
controls, fees and/or taxes as a company wholly-owned by
resident shareholders.

Informal financial restructurings and work outs

30. Are informal financial restructurings of
distressed companies common?

Informal financial restructurings and work
outs are not common in Bangladesh.

Cross border insolvency

31. Has the UNCITRAL Model Law been adopted?
Are there any significant modifications to its
application?

Bangladesh has not adopted the UNCITRAL Model Law on
Cross Border Insolvency.

32. Have the courts adopted the JIN cross-border
cooperation guidelines?

The courts have not adopted the JIN cross-border
cooperation guidelines.
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